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BRIEF

1. 
The expert’s duties and responsibilities
2. These opinions must be provided in accordance with the Rules of Civil Procedure, which stipulate that
It is the duty of every expert engaged by or on behalf of a party to provide evidence in relation to a proceeding under these rules,
(a) to provide opinion evidence that is fair, objective and non-partisan;
(b) to provide opinion evidence that is related only to matters that are within the expert’s area of expertise; and
(c) to provide such additional assistance as the court may reasonably require to determine a matter in issue.[footnoteRef:2] [2: 	Rules of Civil Procedure, RRO 1990, reg. 194, r. 4.1.01(1).] 

An expert’s duty is to the court or tribunal, and any obligations owed to the court or tribunal trump the obligations owed to the party that requested the expert’s report.[footnoteRef:3] [3: 	Idem, r. 4.1.01(2). ] 

3. The duties and responsibilities of an expert called to assist the Court in the course of a civil proceeding were set out by the Court of Queen’s Bench in National Justice Cia Naviera SA v. Prudential Assurance Co. Ltd. Justice Cresswell enumerated these duties:
a. expert evidence presented to the Court should be and should be seen to be the independent product of the expert uninfluenced as to form or content by the exigencies of litigation;
b. an expert witness should provide independent assistance to the Court by way of objective unbiased opinion in relation to matters within his expertise;
c. an expert witness in the High Court should never assume the role of advocate;
d. an expert witness should state the facts or assumptions on which his opinion is based. He should not omit to consider material facts which detract from his concluded opinion;
e. an expert witness should make it clear when a particular question or issue falls outside his expertise;
f. if an expert's opinion is not properly researched because he considers that insufficient data is available then this must be stated with an indication that the opinion is no more than a provisional one;
g. if after exchange of reports, an expert witness changes his view on a material matter, such change of view should be communicated to the other side without delay and, when appropriate, to the Court;
h. where expert evidence refers to photographs, plans, calculations, survey reports, or other similar documents, there must be provided to the opposite party at the same time as the exchange of reports.[footnoteRef:4] [4: 	National Justice Cia Naviera SA v. Prudential Assurance Co. Ltd, 2 Lloyd’s Rep 68 (Eng. QB 1993), p. 81, col. 2. This United Kingdom case has been cited with approval in Ontario: Moore v. Getahun, 2015 ONCA 55, para. 52.] 

4. The report provided by an expert witness must, at a minimum, clearly include the following information:
a. the expert’s name, address and area of expertise;
b. the expert’s qualifications and employment and educational experiences in his or her area of expertise;
c. the instructions provided to the expert in relation to the proceeding;
d. the nature of the opinion being sought and each issue in the proceeding to which the opinion relates;
e. the expert’s opinion respecting each issue and, where there is a range of opinions given, a summary of the range and the reasons for the expert’s own opinion within that range;
f. the expert’s reasons for his or her opinion, including, 
i. a description of the factual assumptions on which the opinion is based; 
ii. a description of any research conducted by the expert that led him or her to form the opinion; and 
iii. a list of every document, if any, relied on by the expert in forming the opinion.
g. a statement signed by the expert certifying that the expert is satisfied as to the authenticity of every authority or other document or record referred to in the report, other than,
i. a document or record consisting of evidence or potential evidence in the action that the expert analysed or interpreted in the report, if the document or record was provided to the expert by or on behalf of the party intending to call the expert as a witness; 
ii. an authority or other document or record cited by the expert in the report only because it was referenced in a report prepared by another expert witness in the action and the expert is commenting on the reference; and 
iii. an authority or other document or record referred to in the report the authenticity of which the expert doubts.
h. details of the doubts the expert has respecting the authenticity of an authority, document or record described in 7.iii and of any doubts the expert may have respecting the authenticity of an authority, document or record described in item 7.i or 7.ii; and
i. an acknowledgement of expert’s duty signed by the expert.[footnoteRef:5] [5: 	Rules of Civil Procedure, RRO 1990, reg. 194, r. 53.03(2.1).] 

5. Expert witnesses who participate in civil litigation may meet with and discuss the contents of their reports and opinions with legal counsel. They may not be influenced by a party’s counsel. Counsel is barred from attempting to influence an expert’s opinion.[footnoteRef:6] Experts should strenuously and openly resist any attempts by counsel to influence their opinion.  [6: 	Moore v. Getahun, 2015 ONCA 55, paras. 52-68.] 

Pleadings and facts
6. 
Questions of fact referred to expert
7. The questions for which an expert’s opinion is required are as follows:
a. 


