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In a jury action, Ms. Byers sued Canadi an Prof essi onal
Engravers Association Inc. ("CPEA"), Pentex Print Master

| ndustries Inc. ("Pentex") and M. Black for damages for
negl i gence. The jury assessed damages of $1,607,199. 21,
i ncludi ng the danmages of famly nmenbers under the Famly Law
Act, but dism ssed the action on Novenber 26, 2001. The trial
j udge heard subm ssions with respect to costs on January 24,
2002 and March 8, 2002, and rel eased her judgnent on costs,
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ordering that no costs be paid, on April 10, 2002. On April 23,
2002, Ms. Byers served a notice of appeal. On May 1, 2002,
Pentex and Bl ack served a notice of cross-appeal seeking | eave
to appeal fromthe disposition of costs. To date, the parties
had not taken out a formal judgnent.

CPEA noved to have the appeal quashed on the ground that it
was not commenced within the tinme stipulated by rule 61.04(1)
of the Rules of Civil Procedure. Pentex and Bl ack joined in the
notion and, in addition, sought an order permtting themto
proceed with their cross-appeal.

Hel d, the notion should be dism ssed; the notice of appeal
was out of tinme, but |eave should be granted to extend the tine
for service to the date of service.

When read together ss. 6(1)(a) and (b), 131(1) and 133(b) of
the Courts of Justice Act and rules 61.03.1(1), (16), (17),
(18) and 61.04(1) give rise to separate and discrete rights
of appeal fromthe judgnent on the nerits ("nmerits judgnment")
and the judgnent with respect to costs ("costs judgnent"). The
merits judgnment and the costs judgnent are separate appeal abl e
judgnents. For the nerits judgnent, the 30-day period under
rule 61.04(1) in which to serve a notice of appeal commences
fromthe date of the judgment on the substantive nerits. For
the costs judgnent (when it is nmade at the sanme tine as the
merits judgnment and an appeal as of right has been commenced),
under rule 61.03.1(1), the request for | eave to appeal nust be
included in the notice of appeal as part of the relief sought.
Where a costs judgnment is rendered after the nerits judgnent
and a notice of appeal has al ready been served, a different
procedure applies, and an appellant nmust nove in witing for
| eave to appeal the costs judgnent. Alternatively, and
preferably, the appellant may, pursuant to rule 61.08(1), amend
the notice of appeal and join the costs appeal with the nerits
appeal . [ page648]

In this case, the jury verdict on Novenber 26, 2001 finally
determ ned the action on its nerits. A judgnent takes effect
fromthe tinme it is pronounced and not fromthe date that it is
signed and entered unless there is a substantial matter
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remai ning to be determned and such matters do not include a
costs judgnent. A costs judgnent raises |egal issues collateral
to the main cause of action. A nerits judgnment is appeal able
before the court nmakes a decision as to costs. Therefore, the
noti ce of appeal should have been served within 30 days of that
date. (The formal judgnent nust be signed and entered, however,
before the appeal can be perfected.) The appellant's subm ssion
that the release of the trial judge's costs decision on Apri

10, 2002, in effect, extended the tinme for serving the notice
of appeal was incorrect. The appellant's notice of appeal was
served out of tinme. However, |eave should be granted to extend
the time for service to the date of service.
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MOTI ON to quash an appeal . [ page649]
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The judgnent of the court was delivered by

[1] BORINS J.A: -- This is a notion by the respondent
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Canadi an Prof essi onal Engravers Association Inc. ("CPEA") to
quash the plaintiffs' appeal on the ground that it was not
commenced within the tine stipulated by rule 61.04(1) of the
Rules of Cvil Procedure, RR O 1990, Reg. 194. The ot her
respondents, Pentex Print Master Industries Inc. ("Pentex") and
Dosey George Black ("Black™), join in the notion and, in
addition, seek an order permtting themto proceed with their
cross-appeal fromthe trial judge's costs disposition.

Backgr ound

[2] Ms. Byers' claimfor damages caused by the all eged
negl i gence of the respondents was dism ssed by a jury on
Novenber 26, 2001. The jury assessed the damages of Ms. Byers,
as well as the damages of her famly nenbers under the Famly
Law Act, RS. O 1990, c. F.3, in the amount of $1,607,199. 21.
In her endorsenent, the trial judge dism ssed the appellants’
action in accordance with the verdict of the jury. The trial
j udge heard subm ssions with respect to costs on January 24,
2002 and March 8, 2002. On April 10, 2002, she rel eased her
reasons for judgnent on costs, now reported as Byers
(Litigation Guardian) v. Pentex Print Master Industries Inc.
(2002), 59 OR (3d) 409, 21 C.P.C. (5th) 161 (S.C. J.). She
made no order for the paynent of costs.

[3] Following the jury's verdict, the trial judge adjourned
to January 22, 2002, CPEA's claimfor contribution and
indemmity agai nst Ms. Byers' nother, Gl Byers, and her
not her's conpany. G ven the finding of no liability, this claim
was di sm ssed as noot on January 4, 2002.

[4] On April 23, 2002, the appellants served a notice of
appeal on the respondents asking that the jury's decision on
liability be set aside. On May 1, 2002, the respondents Pentex
and Bl ack served a notice of cross-appeal seeking |eave to
appeal fromthe trial judge's disposition of costs, in which
they allege that the trial judge erred in not awardi ng them
their costs of the trial in which they had prevail ed.

[5] To date, the parties have not taken out a formal
judgnent. This is because they cannot agree on its date and
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content. Counsel [page650] for the respondent CPEA drafted a

j udgnent dated January 22, 2002, which in its recital refers to
t he action having been heard on certain dates in Novenber 2001
and, in its operative part, orders the dism ssal of the action,
counterclaimand crossclaim with the issue of costs being

adj ourned to March 8, 2002. The appellants' draft judgnent is
dated April 10, 2002. Its recital refers to the action having
been heard with a jury on certain dates in Novenber 2001, with
further attendances by counsel on January 22, 2002, and March
8, 2002 to nmake subm ssions with respect to costs; its
operative part orders the dismssal of the action w thout
costs. This disagreenent concerning the date and the content of
the operative part of the formal judgnent reflects the
positions taken by the parties on this notion.

[6] It is to be observed that counsel for CPEA raised the
i ssue of an appeal in correspondence to the appellants'
counsel . On Decenber 21, 2001, CPEA's counsel, M. Zuber
proposed that the claimand the countercl aimbe dism ssed on
t he understanding "that no costs will be enforced" and that the
appel  ants undertake not to appeal. \Wen he received no
response to his letter, M. Zuber wote again on January 3,
2002: "However, given that nore than 30 days has el apsed from
Novenmber 29, 2001, [sic] the tinme in which to conmence an
appeal , has passed obviously your client is not appealing the
verdict." Once again, the appellants' counsel did not respond,
resulting in M. Zuber witing to himon January 15, 2002,
noting that "the 30 days for appeal has passed.”

[7] On January 18, 2002, appellants' counsel wote to M.
Zuber: "Further to our recent tel ephone conversation, | confirm
my advice to you that there can be no doubt in nmy mnd in terns
of procedure that the 30-day period to serve Notice of Appeal
cannot run until Judgnent is finalized and dated." Finally, on
April 23, 2002, which was after the trial judge had rel eased
her costs judgnment, the appellants' counsel wote to M. Zuber
to informhimthat he had received instructions to appeal the
jury verdict on liability, and enclosed a notice of appeal.

[8] The main issue presented by the respondents’ notion to
quash the appeal is whether the 30-day period in which the
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appellants are required to serve their notice of appeal from
the dismssal of their action, as provided in rule 61.04(1),
commenced on Novenber 26, 2001, when the jury dism ssed the
appellants' claim or on April 10, 2002, when the trial judge
del i vered her costs judgnent.

[9] This issue takes on added significance in light of O

Reg. 284/01 that canme into effect on January 1, 2002, and
anended the costs provisions of the Rules of G vil Procedure.
Rul es 57.01 [ page651] and 57.03 now require the court to fix
costs in accordance with a costs grid established by Part | of
Tariff A save in "exceptional" cases when costs may be
referred for assessnent under Rule 58. After a trial, a notion
t hat di sposes of a proceeding or an application is conpleted, a
party who is awarded costs must serve a bill of costs on the
other parties and file it. On the basis of the bill of costs,
the court will then fix the anount of costs in accordance with
the costs grid.

[ 10] Where the court is able to give its decision at the
conclusion of the hearing, it is usually able to fix costs at
that time. The result is that it is able to decide the nerits
of the proceeding and award and fi x costs at the sanme hearing.
In other situations, particularly where the court has reserved
its decision, or in circunstances |like those that occurred in
this case, a re-attendance by counsel or witten subm ssions
wll be required for the court to decide the entitlenment to
costs, if any, as well as the scale and the anount of costs.
When this occurs, of necessity there will be an interval,
sonetinmes | engthy, between the court's decision on the nerits
and its decision on costs. Simlarly, after this court rel eases
a reserved judgnent, there is usually a lengthy interval before
it is able to consider counsels' subm ssions on costs and to
release its costs judgnent. Unfortunately, the interval between
the court's nerits judgnent and its costs judgnment is one of
t he consequences of the anmendnents of the Rules of G vil
Procedure that require the court to fix the costs of
proceedi ngs on the basis of a costs grid and has resulted in
sonme confusion as to when the tine begins to run for serving a
notice of appeal fromthe nmerits judgment.
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Legi slation and Rules of G vil Procedure

Courts of Justice Act, R S. O 1990, c¢. C 43

6(1) An appeal lies to the Court of Appeal from

(a) an order of the Divisional Court, on a question
that is not a question of fact alone, wth | eave of
the Court of Appeal as provided in the rul es of
court;

(b) a final order of a judge of the Superior Court of
Justice, except an order referred to in clause
19(1)(a) or an order fromwhich an appeal lies to
the Divisional Court under another Act.

17. An appeal lies to the Superior Court of Justice from

(b) a certificate of assessnment of costs issued in a
proceeding in the Superior Court of Justice, on an
i ssue in respect of which an objection was served
under the rules of court. [page652]

131(1) Subject to the provisions of an Act or rul es of
court, the costs of and incidental to a proceeding or a step
in a proceeding are in the discretion of the court, and the
court may determ ne by whom and to what extent the costs
shal | be paid.

133. No appeal lies wthout |eave of the court to which the
appeal is to be taken,
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(b) where the appeal is only as to costs that are in
the discretion of the court that nmade the order for
costs.

Rul es of Civil Procedure

61. 04(1) An appeal to an appellate court shall be comrenced
by serving a notice of appeal (Form 61A) together with the
certificate required by subrule 61.05(1) on every party whose
interest may be affected by the appeal, other than,

(a) a defendant who was noted in default; or

(b) a respondent who has not delivered a notice of
appearance, unless he or she was heard at the
hearing with | eave,

and on any person entitled by statute to be heard on the
appeal, within thirty days after the date of the order
appeal ed from unless a statute or these rul es provide
ot herw se.

61. 03.1(1) Wiere an appeal to the Court of Appeal requires
the | eave of that court, the notion for |eave shall be heard
in witing, without the attendance of parties or counsel.

(16) Were leave is granted, the notice of appeal shall be
delivered within seven days after the granting of |eave.

(17) Were a party seeks to join an appeal under clause
133(b) of the Courts of Justice Act with an appeal as of
right,

(a) the request for |eave to appeal shall be included
in the notice of appeal as part of the relief
sought ;
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(b) leave to appeal shall be sought fromthe panel of
the Court of Appeal hearing the appeal as of right;

(c) where leave is granted, the panel may then hear the
appeal .

(18) Where a party seeks to join a cross-appeal under
cl ause 133(b) of the Courts of Justice Act with an appeal or
cross-appeal as of right,

(a) the request for |eave to appeal shall be included
in the notice of appeal or cross-appeal as part of
the relief sought; [page653]

(b) leave to appeal shall be sought fromthe panel of
the Court of Appeal hearing the appeal or cross-
appeal as of right;

(c) where leave is granted, the panel may then hear the
appeal .

(19) Subrules (1) to (16) do not apply where subrules (17)
and (18) apply.

61.08(1) The notice of appeal or cross-appeal nay be
anended wi thout | eave, before the appeal is perfected, by
serving on each of the parties on whomthe notice was served
a suppl enentary notice of appeal or cross-appeal (Form 61F)
and filing it with proof of service.

58.11 The tinme for and the procedure on an appeal under
clause 6(1)(c) or 17(b) or subsection 90(4) of the Courts of
Justice Act froma certificate of an assessnent officer on an
i ssue in respect of which an objection was served is governed
by rule 62.01.
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62.01(1) Subrules (2) to (10) apply to an appeal that is
made to a judge,

(b) froma certificate of assessnent of costs, under
clause 6(1)(c) or 17(b) or subsection 90(4) of [the
Courts of Justice Act];

(2) An appeal shall be commenced by serving a notice of
appeal (Form 62A) on all parties whose interests nay be
affected by the appeal, wthin seven days after the date of
the order or certificate appealed from

59.04(1) Every order shall be submtted in accordance with
subrules (5) to (9) for the signature of,

(a) in the case of an order of the Court of Appeal, the
Regi strar of the court;

unl ess the court, judge or officer who nmade the order has
signed it.

(16) After an order has been settled under subrule (12) by
the judge or officer who made it, or under subrule (13) or
(14), the registrar shall sign it unless it was signed by
a judge or officer at the tinme it was settled.

Anal ysi s

[ 11] The appropriate starting point is an analysis of the
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rel evant provisions of the Courts of Justice Act ("CJA') and
the Rules of G vil Procedure that apply to appeals to the Court
of Appeal from a judgnent of a judge of the Superior Court of
Justice on the [page654] nerits of a proceeding ("nerits
judgnent”) and a judgnent on the costs of a proceeding ("costs
judgnent”). | use "proceedi ng" as a conpendi ous termthat
includes trial, application, a notion in which a final order
has been made and an order of the Divisional Court.

[12] As | will explain, when read together, ss. 6(1)(a) and
(b), 131(1) and 133(b) of the CJA and rules 61.03.1(1),
(16), (17) and (18) and rule 61.04(1), give rise to separate
and discrete rights of appeal froma nerits judgnent and a
costs judgnent. However, these substantive rights will attract
di fferent procedural considerations, depending on the
circunstances of particul ar proceedings. This can best be
illustrated by reference to the two nost common situations: (1)
where the nerits judgnent and the costs judgnent are part of
t he sane proceedi ng, as when at the conclusion of a proceeding
in which the judge determ nes the entitlenent to costs, the
scal e of costs and the anmount of costs after giving a decision
on the nerits; (2) where judgnent has been reserved and the
judge renders a costs judgnent on the basis of witten and/or
oral subm ssions nore than thirty days after the rel ease of the
merits judgment.

[13] In considering the first situation, s. 6(1)(b) of the
CJA provides for an appeal as of right to the Court of Appea
on the nerits in the circunstances described in that
subsection, while s. 133(b) provides for an appeal as to costs,
with | eave of the Court of Appeal. \Were the nerits judgnent
and the costs judgnent are rendered at the conclusion of the
proceedi ng and an appeal as of right has been commenced, under
rule 61.03.1(17) the request for |eave to appeal costs nust be
included in the notice of appeal as part of the relief sought,
| eave to appeal shall be sought fromthe panel hearing the
appeal and, where leave is granted, the panel may then hear
both the nmerits appeal and the costs appeal. This procedure is
explained in Murano v. Bank of Montreal (1998), 41 O R (3d)
222, 163 D.L.R (4th) 21 (C A ) at pp. 241-43 QR , pp. 43-44
D.L.R
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[ 14] In considering the second situation, where a costs
judgnment is rendered nore than 30 days after the rendering or
rel ease of the nerits judgnent and a notice of appeal fromthe
merits judgnent has been served and the appellant intends to
appeal fromthe costs judgnent, the procedure described in the
previ ous paragraph is inapplicable, and a different procedure
applies. Gven that the right to appeal the costs judgnent to
the Court of Appeal wth the |eave of that court is given by s.
133(b) of the CIJA, under rule 61.03.1(1) the appellant is
required to nove in witing for |leave to appeal. \Were |eave is
granted, the notice of appeal nust be delivered within seven
days after the [page655] granting of |eave: rule 61.03.1(16).
The result is that the appellant then has two appeals -- one
fromthe nmerits judgnent and the other fromthe costs judgnent.
This, in ny view, produces an unsatisfactory situation and
could invol ve expense to litigants and duplication in effort on
the part of this court.

[ 15] Because many costs judgnments will not be rendered until
nore than 30 days after the rendering of the nerits judgnent,
inny viewthere is a better procedure available to the
appel l ant under rule 61.08(1) that will enable the appellant to
avoi d this cunbersone procedure. Rule 61.08(1) permts an
appellant to anend a notice of appeal w thout | eave before an
appeal is perfected. Wiere an appellant intends to appeal from
the costs judgnment in addition to the nerits judgnent, the
noti ce of appeal should be anended to join the costs appeal
with the nerits appeal, thus enabling the procedure set out in
rule 61.03.1(17) to apply. This would permt the panel of this
court hearing the nerits appeal to determ ne the request for
| eave to appeal fromthe costs judgnent, and, if |eave is
granted, to hear that appeal.

[16] On the basis of this analysis, the CJA and the Rul es of
Cvil Procedure clearly contenplate that a costs judgnent, when
the subject of a separate or collateral proceeding as in this
case, is a separate determ nation rather than a part of the
main nmerits proceeding. As such, it is a separate appeal abl e
j udgnent governed by its own procedure. Simlarly, a nerits
j udgnent, whether rendered by a judge or granted by a judge in
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accordance with a jury's verdict, is a separate appeal abl e
j udgnent, even though the costs consequences of the case remain
to be decided by the trial judge.

[17] As | wll explain, this analysis finds support in the
case |l aw, which underscores that litigants are best served by a
rul e which accords wth the traditional understanding that a
decision on the nerits is final for the purpose of appeal when
it is rendered, notw thstandi ng the pendency of the
determ nation of the costs attributable to the case. It follows
that the plaintiffs' notice of appeal fromthe nerits judgnent
was not served within 30 days of the jury's verdict as required
by rule 61.04(1). Subsequently, | wll consider whether |eave
shoul d be granted to extend the tine for service of the notice
of appeal to the date of its service.

[ 18] Before |leaving this discussion, | should indicate that
there appears to be an anonaly where the court determ nes the
entitlement and scale of costs, but orders that costs be
assessed. In this situation, there are two avenues of appeal.
An appeal fromthe entitlenent and scale of costs is governed
by s. 133(b) of the CJA and lies to the Court of Appeal
However, under s. 17(b) of the [page656] CJA an appeal froma
certificate of assessnent of costs lies to the Superior Court
of Justi ce.

[19] As | have noted, rule 61.04(1) requires that an appeal
to this court shall be commenced "within thirty days after the
date of the order appealed from'. Pursuant to rule 1.03, an
"order" includes a judgnent and "'judgnent' neans a deci sion
that finally disposes of an . . . action onits nmerits". In
this case, it was the verdict of the jury on Novenber 26, 2001
di sm ssing the appellants' clains that finally disposed of this
action. It follows, for the purpose of rule 61.04(1), that the
date of the order appealed fromby the appellants is Novenber
26, 2001. Therefore, their notice of appeal should have been
served within 30 days from Novenber 26, 2001

[ 20] Counsel for the appellants takes the position that the
release of the trial judge's costs decision on April 10, 2002,
in effect, extended the tinme for serving the appellants' notice
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of appeal fromthe nerits judgnent to 30 days foll ow ng that
date. The decision of this court in Re Permanent |nvestnent
Corporation Ltd. and Townshi p of OQps and Graham [1967] 2 OR
13, 62 DL.R (2d) 258 (C. A) is cited as authority for this
position. As | will explain, I do not agree with this

subm ssi on

[21] In Re Permanent |nvestnent an appeal was taken from an
order of Brooke J. pronounced on Septenber 1, 1966, and varied
by hi mon Novenber 29, 1966, dism ssing an application for an
order of mandanus to conpel the township to issue certain
buil ding permts. The variation made by Brooke J. was the
result of a disagreenent between the parties about whether the
formal order of the court should provide that the dism ssal of
the application was "w thout prejudice to any further or other
application". On Novenber 29, 1966, Brooke J. held that these
wor ds should be deleted fromthe formal order on the ground
that they were not in conformty with the order that he had
pronounced on Septenber 1, 1966. The respondents contended that
as the appellants' notice of appeal was not delivered until
Decenber 6, 1966, it was out of tinme because it should have
been delivered within fifteen days of the date on which the

order had been pronounced, as required by the Rules of Practice

as they read at that tine.

[22] This court disagreed for the reasons given by Schroeder
J.A at pp. 24-25 OR:

Lastly, it was contended by counsel for the respondents
that the appeal fromthe order pronounced on Septenber 1,
1966, notice of which was not served until Decenber 6, 1966,
was out of tinme. Wiile under the Rules the tinme for appealing
generally runs fromthe date of pronouncenent of the judgnent
or order, where any substantial matter remains to be
determ ned on the settlenment of a judgnent or order the tine
for appealing will run fromthe [ page657] date of entry
thereof: O Sullivan v. Harty (1885), 11 S.C.R 322; \Wll ace
et al. v. Bath (1904), 7 OL.R 542, and County of Elgin v.
Robert (1905), 36 SS.C R 27 at p. 32. It was contended that
on Decenber 6th nore than 15 days had expired fromthe date
of entry of the order pronounced on Septenber 1, 1966, and
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that even if that standard were to be applied the appeal was
still out of tinme. | take the view that the respondents
having noved to vary the order as entered, the tine for
appealing did not comence to run until Novenber 29, 1966,
when Brooke, J., nmade an order directing that the words

"W thout prejudice to any further or other application" be
deleted fromthe formal order dated Septenber 1, 1966. It was
only then that there was a final determ nation of the issue
upon which the respondents, despite the earlier consent given
by their solicitor, sought an adjudication. It follows that
the appeal fromthe first order is intime and that it is
conpetent to this Court to entertain.

(Enmphasi s added)

[ 23] The appellants contend that as the costs of the trial
remai ned to be determ ned on the date of the jury's verdict,
costs constituted a "substantial matter [remaining] to be
determ ned", wth the result that the time for serving their
noti ce of appeal did not begin to run until the pronouncenent
of the costs judgnent on April 10, 2002.

[24] O Sullivan v. Harty, [See Note 1 at end of docunent] one
of the authorities on which Schroeder J.A relied, was one of a
nunber of cases decided by the Suprene Court of Canada in the
late 19th century and the early 20th century in which the
Suprene Court considered the event fromwhich the tine to serve
a notice of appeal was to be calculated. At that tinme, the
rel evant | egislation provided for the service of a notice of
appeal "within thirty days fromthe signing or entry or
pronounci ng of the judgnent appealed froni: Suprene and
Exchequer Courts Act, R S.C. 1886, c. 135, s. 40.

[25] There is a simlarity in the facts of this case and
those of O Sullivan where judgnment was pronounced in the
Ontario Court of Appeal on June 30, 1884, but was not entered
until Novenber 14, 1884. The entry of the judgnent was del ayed
as it becane necessary for the parties to return to the Court
of Appeal for the purpose of determ ning which party was to pay
the costs of the appeal. The issue before the Suprene Court was
whet her the time for serving the notice of appeal began to run
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on June 30, 1884 or Novenber 14, 1884. Sir WJ. Rtchie C J.
resolved the issue as follows as p. 432 S.C. R : [page658]

The deci sion was pronounced in June, but the m nutes were not
settled and entered until sone tinme in the autumm. The
question is whether the tine runs fromthe date of the
pronounci ng of the judgnment, or fromthe entry of the
certificate. | understand the practice in Quebec to be that
the judgnent is always entered as of the date on which it was
pronounced, and therefore no question can arise as to appeals
comng fromthe Province of Quebec; and also in Ontario where
there is sinply a judgnent declaring that the appeal is

di sm ssed or allowed as the case may be, and there is nothing
nore to be done; but when the decision requires sonething
nore to be done at the settlenent of the mnutes, as in this
case whether the plaintiff should be held personally Iiable
for the costs, then | think that until the settlenent of the
m nutes and entry of the certificate a party should not be
conpelled to take his appeal. | amtherefore inclined to
think the time ought to run in this case fromthe date of the
entry of the certificate, which was entered on the 14th of
Novenber | ast.

(Enmphasi s added)

[26] O Sullivan was expl ained by the Suprene Court in
Wal nsley v. Giffith (1886), 13 S.C.R 434. In Wil nsley, the
i ssue was whether the time for appealing ran fromthe date of
t he pronouncing of the judgnment of the Ontario Court of Appeal,
Cct ober 15, 1884, or from Decenber 16, 1884, when the judgnent
was entered. Unlike O Sullivan, nothing remained for the Court
of Appeal to do fromthe tinme the judgnment was pronounced until
it was entered. The Court of Appeal, relying on O Sullivan
concluded that the tinme to appeal did not begin to run until
the judgnent was entered. At p. 438 SCR, Sir WJ. Ritchie
C.J. explained O Sullivan as foll ows:

VWhat we decided in that case was:

That where any substantial matter remains to be determ ned
before the judgnment can be entered the tinme for appealing
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runs fromthe entry of the judgnent. Wiere nothing remains to
be settled, as for instance in the case of the sinple
dismssal of a bill, or where no judgnent requires to be
entered, the tinme for appealing runs fromthe pronouncing of
the judgnent. The Court of Appeal, however, appears to have
been under the inpression that this court had |laid down a
cast-iron rule that the tinme should run in every case from
the entry of the judgnent.

Consequently, in Walnsley the tinme for appeal began when the
j udgnent was pronounced.

[27] In Martley v. Carson (1886), 13 S.C. R 439, the issue
was whether the tinme for appealing commenced when the judgnent
was pronounced or when it was varied by the court by striking
out certain declarations and also with respect to the costs
payabl e by one of the parties. Applying O Sullivan, the Suprene
Court held that as there were substantial questions to be
deci ded before the judgnent could be entered, the tinme for
appealing ran fromthe date of the entry of the judgnent.

[28] In Wnnipeg (Cty) v. Wight (1887), 13 S.C.R 441, in
whi ch the issue was whether the Supreme Court ought to

[ page659] interfere with an order made in chanbers by
Taschereau J. dism ssing an appeal on the ground that it was
brought out of tinme, Sir WJ. Ritchie CJ. referred to three
Engl i sh cases which considered the rights of parties arising
fromjudgnments pronounced in their favour. After stating that
the cases had a "bearing" on O Sullivan and Wal nsl ey, he quoted
at length fromthe reasons for judgnment delivered in

I nternational Financial Society v. Cty of Mdscow Gas Conpany
(1877), 7 Ch. Div. 244, Craig v. Phillips (1887), 7 Ch. Div.
250 and Ex parte Hinton, In re Hnton (1875), L.R 19 Eq. 266,
44 L.J. Bcy. 36 where the court considered the circunstances in
which it could exercise its discretion to extend the tine for
comrenci ng an appeal. The propositions derived fromthese cases
ar e:

(a) a judgnent takes effect fromthe tinme when it is actually
pr onounced;
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(b) a judgnent on the nerits is final and appeal abl e when it
finally disposes of the proceeding, there is nothing to be
done and the litigation is at an end; and

(c) it is at that tine that the unsuccessful party is able to
see fromwhat he or she is appealing, and the successful
party knows that if an appeal is not brought within the
period permtted by the procedural rules that he or she can
rely upon the judgnent or order in their favour.

[29] In Elgin (County) v. Robert (1905), 36 S.C. R 27, at pp.
32-33, the Chief Justice approved the follow ng passages from
the reasons of the Registrar refusing to extend the tine in
whi ch to commence an appeal:

In OSullivan v. Harty [13 Can. S.C.R 431], and Martley v.
Carson (13 Can. S.C.R 439) where the court held that the
time ran fromthe date of the entry of the judgnent, we find
t hat questions arose upon settlenent of the mnutes by the
Regi strar which were brought before the court appeal ed from
for determnation, and this, it seens to ne, was the factor
which, in the view of the Suprene Court, determined in these
cases the date fromwhich the tinme should begin to run

In my opinion, according to the jurisprudence of the
Suprene Court, the date fromwhich tinme begins to run in
appeal s under sec. 40 of the Act is always the date of the
pronounci ng of the judgnment, unless an application is nmade to
the court appealed fromto review sone deci sion nmade by the
Regi strar on the settlenent of the mnutes, or sone
substantial question affecting the rights of the parties has
not been clearly disposed of by the judgnent as pronounced,
and the determ nation of this has del ayed the settl enent of
t he m nutes.

(Enphasi s added) [ page660]

[30] Elgin was referred to by Schroeder J.A in Re Pernanent

| nvestnent, as was the decision of Gsler J. A in Wllace v.
Bath (1904), 7 OL.R 542 (H.C ). In VWallace, as in O Sullivan
the i ssue was whether the tine to appeal commenced fromthe
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date when the Master rel eased his reasons for judgnment in a
mechanic's lien action, or fromthe later tinme when costs of
the action were decided on the entry of the judgnent. OCsler
J.A resolved the issue in this way at p. 543 OL.R:

| am of opinion that the nmonth within which, by Rule 799,
notice of appeal is to be given, ran in this case, under the
ci rcunst ances, fromthe signing of the judgnent on the 12th
March, and not the 24th February, the day on which the Mster
signed his findings and decision, or the 26th February when
the parties received the copy thereof. The findings and

deci sion do not represent the judgnent as signed and entered,
as it is by the latter alone that any order or judgnent has
been pronounced or awarded as to the costs. The case stood as
if the question of costs had been reserved, and the judgnment
was i nconplete until they had been awarded. The date of
signing the judgnent is, therefore, the only date which can
be | ooked to. O Sullivan v. Harty (1885), 13 S.C.R 431, and
Walnsley v. Giffith (1886), ib. 434, may be cited for the
principle.

(Enmphasi s added)

[31]] Gven that no formal judgment has been signed or entered
inthis case in respect to either the nerits judgnent or the
costs judgnent, reference should be nade to two early Ontario
deci sions, Hi ckey v. Stover (1885), 11 PPR 88 (Ont. Div. C.)
and Fawkes v. Swayzie (1899), 31 OR 256 (Div. C.). These
cases stand for the proposition that the tine for appealing
runs fromthe date that a judgnment is pronounced and not from
the date that it is signed and entered. This proposition is
based on the settled principle that the binding effect of a
j udgnent or order commences on the date of its pronouncenent.
This principle has been given effect by rule 59.01 which
provi des that an order (which includes a judgnent) is effective
fromthe date on which it is nade, unless it provides
ot herwi se, and by rule 59.03(3)(b) which requires that every
formal order shall contain the date on which it was nmade. The
formal judgnment must be signed and entered, however, before the
appel l ant's appeal can be perfected.
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[32] Arelatively early decision of this court which
anticipated the holding in Re Permanent |nvestnent, but was not
referred to by Schroeder J.A in that case, is Hyman v. Kinkel,
[1938] OWN. 135 (C.A). In that case the issue was whet her
the tine to appeal to the Suprene Court of Canada conmenced on
the date that the judgnment of the Court of Appeal was
pronounced, or fromthe date on which the court clarified
certain aspects of its judgnent that were uncertain and upon
whi ch the court had not adjudicated. In resolving the issue,

M ddl eton J.A held at pp. 135-36 O WN.: [page661]

It was determ ned by the Suprene Court in three cases
reported in 13 Suprene Court Reports, O Sullivan v. Harty
(1883), 13 S.C. R 431; Walnsley v. Giffith, ib. 434;

Martley v. Carson, ib. 439, that where a judgnent was
uncertain and required sonething to be done on the settl enent
of the mnutes, time did not start to run until after the
Court had finally settled the judgnent. In such a case the
time runs fromthe entry of the judgnment and not fromthe
date of its original pronouncenent.

Here the Court did not determne either of the two matters
concerning which the mnutes were spoken to until the 10th of
Novenber, and the judgnent was finally settled and i ssued on
the 9th of Decenber. Tine commenced to run for the purpose of
an appeal on that date.

[33] A simlar conclusion was reached by the Manitoba Court
of Appeal in Re Ferguson, Ferguson v. Ferguson and Nati onal
Trust Co., [1944] 4 D.L.R 28 (Man. C. A'). After review ng the
Suprene Court decisions, as well as Hyman, MPherson C J. M
reached this conclusion at p. 31 D.L.R:

In view of the above decisions, | amof the opinion that
the tinme begins to run under the section fromthe date
judgnent is pronounced, unless it can be shown that further
application to the Court has to be made on the settl enment of
the m nutes on sone substantial question affecting the rights
of the parties which had not been clearly disposed of in the
judgnment. No such difficulty arose in this case, and I woul d
hold that the tinme within which an appeal could be brought
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had expired.

(Enmphasi s added)

[ 34] The decision of the British Colunbia Court of Appeal in
Texaco Canada Ltd. v. Cak Bay (Gty) (1970), 72 WWR 557
(B.C.C.A) is helpful because its circunstances were simlar
to those in this appeal. Follow ng the judgnent of W] son
C.J.S.C. refusing a notion for a wit of mandanus, a
suppl enentary notion was nade asking that he adjudicate the
costs of the original notion. The issue was whether the tine
for appealing the nerits judgnent commenced fromthe date of
its pronouncenent or fromthe date on which the costs judgnent
was delivered. In holding that the costs judgnent did not have
the effect of extending the tine for appealing the nerits
judgnent, Nenetz J.A stated at p. 559 WWR :

The only question that troubled ne at an earlier stage was
whet her the supplenmentary notion nade to the | earned chief
justice in regard to costs would vary the requirenent set out
in the tinme provision. Having exam ned Frunento v. Shortt,

H Il & Duncan Ltd. (1916), 22 B.C. R 427 (especially what was
said by Macdonald, C. J.A at p. 430) | now have no doubt on

this matter at all. In dealing wth the question of a

suppl enentary matter that arose in that case, Martin J. A (at
p. 431) said this: ". . . it is inpossible to support the
contention that the inplenenting order regarding costs had
any effect on the finality of a judgnent."” In this case, it

seens to nme that the question of costs had no effect on the
finality of the judgnent, which was, of course, the refusa
of the notion for the mandanus. [ page662]

[35] In Frunmento [Frunmento v. Shortt, Hi |l & Duncan Ltd.
(1916), 22 B.C.R 427 (C. A )], to which reference was made
by Nenmetz J. A, inrejecting the contention that a costs order
extended the tinme for appealing fromthe nerits judgnent,
Martin J. A stated at p. 431 B.C R

It is clear that the final judgnment was submtted to the
counsel on the other side on the 4th and 9th, | think, and
not hi ng was done for over a nonth. That disposes of the whole
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matter, in view of the fact that it is inpossible to support
the contention that the inplenenting order regardi ng costs
had any effect on the finality of the judgnent; it was
sonething that had really no bearing on that aspect of the
case.

[36] It is necessary to recogni ze that the conclusion in
Texaco Canada Ltd. that the subsequent decision on costs did
not extend the tinme for appealing fromthe nerits judgnent to
when the costs judgnment was rendered is at odds with the result
of the early cases of O Sullivan v. Harty and Wal |l ace v. Bath
in which the opposite conclusion was reached. In each case the
view of the court was that the judgnent was inconplete until
costs had been awarded, with the result that the time to appeal
did not begin to run until that tinme. Subsequent cases have
reached the sane result as Texaco Canada Ltd. As | wll
explain, this is the correct result where the court determ nes
cost issues by way of a discrete proceedi ng subsequent to
rendering its decision on the nerits of the original
pr oceedi ng.

[37] A simlar issue was considered by the Nova Scotia Court
of Appeal in Blundon v. Storm (1970), 10 D.L.R (3d) 576, 1
N.S.R (2d) 621 (C. A ) where the appellants unsuccessfully
contended that the tine for appealing the nmerits judgnent did
not commence until the court appealed fromhad settled the
out st andi ng question of the distribution of costs. In the view
of Coffin J. A, the resolution of a question concerning costs
did not constitute a substantial question affecting the rights
of the parties that would extend the tinme for appealing froma
j udgnent on the nerits.

[38] Finally, I will refer to several recent Ontario trial
court decisions that considered whether a costs award
constitutes a "substantial matter [remaining] to be determ ned”
wi thin the contenplation of Re Permanent |nvestnent and, thus,
extends the tinme fromwhich to appeal a nmerits judgnment to the
date of the costs judgnent. Although these decisions are nerely
conclusory, they are uniformin holding that a costs judgnent
does not have that effect. See: Atkinson v. Ault Foods Ltd.,
[1997] O J. No. 5222 (Quicklaw) (Gen. Div.); Hlltop Goup Ltd.
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v. Katana (1998), 117 OA C 384 (Div. C.); Lancer Partners v.
Handl eman Co. of Canada, [1999] O J. No. 4033 (Quickl aw)

(S.C J.); Baksh v. Sun Media (Toronto) Corp., [2002] O J. No.
2272 (Quicklaw) (S.C. J.). [page663]

[39] It is instructive to note that the Suprene Court of the
United States has considered this issue, albeit in the context
of attorney's fees which, for the purposes of ny analysis, may
be considered as the equivalent of costs in Ontario. The
Suprene Court has determ ned that a decision on the nerits is
final and appeal able prior to when the court that rendered the
deci sion makes a determ nation on the paynent of attorney's
f ees.

[40] In White v. New Hanpshire Dept. of Enploynent Security,
455 U. S. 445 (1982), the Suprenme Court held that an attorney's
fees award is independently appealable as it is not inherent
in, or necessarily assunmed by, the decision on the nerits. In
Budi ni ch v. Becton Dickinson & Co., 486 U S. 196 (1988), the
Suprene Court considered Wiite and other cases in the foll ow ng
anal ysis fromthe opinion of Justice Scalia at pp. 199-201:

The question before us, therefore, is whether a decision on
the nerits is a "final decision" as a matter of federal |aw
under 1291 when the recoverability or anount of attorney's
fees for the litigation remains to be determned. "A 'final
decision' generally is one which ends the litigation on the
merits and | eaves nothing for the court to do but execute the
judgment." Catlin v. United States, 324 U S. 299, 233 (1945).
A question remaining to be decided after an order ending
l[itigation on the nerits does not prevent finality if its
resolution will not alter the order or noot or revise
deci sions enbodied in the order. See, e.g., Brown Shoe Co. v.
United States, 370 U. S. 294, 308-309 (1962); Dickinson v.

Pet r ol eum Conversion Corp., 338 U S. 507, 513-516 (1950). W
have all but held that an attorney's fees determnation fits
this description. In Wite v. New Hanpshire Dept. of

Enpl oyment Security, 455 U. S. 445 (1982), we held that a
request for attorney's fees under 42 U.S.C. 1988 is not a
nmotion "to alter or anmend the judgnent” within the neani ng of
Federal Rule of G vil Procedure 59(e) because it does not
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seek "reconsideration of matters properly enconpassed in a
decision on the nmerits."” 455 U. S., at 451. This hol ding was
based on our conclusion that "a request for attorney's fees
under 1988 raises |egal issues collateral to" and "separate
from the decision on the nerits. 1d., at 451-452. W went so
far as to observe in dicta that "[t]he collateral character
of the fee issue establishes that an outstanding fee question
does not bar recognition of a nerits judgnent as 'final' and
"appeal able."" 1d., at 452-453, n. 14. See al so Sprague V.

Ti coni ¢ National Bank, 307 U.S. 161, 170 (1939) (observing
that a petition for attorney's fees in equity is "an

i ndependent proceedi ng suppl enental to the original
proceedi ng and not a request for a nodification of the
original decree").

The foregoing discussion is ultinmately question-beggi ng,
however, since it assunes that the order to which the fee
i ssue was collateral was an order ending litigation on the
merits. If one were to regard the demand for attorney's fees
as itself part of the nerits, the analysis would not apply.
The nerits would then not have been concl uded, and 1291
finality woul d not exist. See Liberty Miutual Insurance Co. v.
Wet zel , 424 U. S. 737, 740-742 (1976). As a general matter, at
| east, we think it indisputable that a claimfor attorney's
fees is not part of the nerits of the action to which the
fees pertain. Such an award does not renedy the injury giving
rise to the action, and indeed is often available to the
party defendi ng agai nst the action. At common |aw, attorney's
fees were regarded as an el enent of "costs" awarded to the
prevailing [page664] party, see 10 C. Wight, A Mller, &M
Kane, Federal Practice and Procedure: Cvil 2665 (1983),
whi ch are not generally treated as part of the nerits
judgment, cf. Fed. Rule Cv. Proc. 58 ("Entry of the judgnent
shall not be delayed for the taxing of costs"). Mny federal
statutes providing for attorney's fees continue to specify
that they are to be taxed and collected as "costs," see Marek
v. Chesny, 473 U S. 1, 43-48 (1985) (BRENNAN, J., dissenting)
(citing 63 such statutes) -- as does, in fact, the
Col orado statute at issue here.

Concl usi on
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[41] | find the reasoning of the Suprene Court of the United
States, together with the authorities that | have revi ewed,
hel pful in fornmulating ny response to the appellants’
contention that in the circunstances of this case Re Pernmanent

| nvest nent extended the commencenent of tinme for appealing from
the dismssal of their claimuntil the date the trial judge
pronounced her judgnent on costs. In Re Permanent |nvestnent,
this court held that "where any substantial matter remains to
be determ ned on the settlenent of a judgnment or order the tine
for appealing will run fromthe date of entry thereof". Earlier
cases, such as Elgin (County) v. Roberts in 1905 and Re
Ferguson in 1944, stated this proposition sonewhat differently,
internms of a "further application to the Court . . . on sone
substantial question affecting the rights of the parties which
had not been clearly disposed of in the judgnent". Thus, in ny
view, the substantial matter that remains to be determned is
one that affects the rights of the parties. Wat these cases,
and others, recognize is that the court possesses the power to
alter, nodify or amend its judgnent, or to rectify its own
m stake, following the release of its decision and before it
has been signed as the formal judgnent of court and entered. In
ot her words, the court may reconsider matters properly
enconpassed in its decision on the nerits before it is entered.
When the court does so, and alters or nodifies its nerits
judgment, the tinme for service of the notice of appeal from
t hat judgnment commences when that judgnent has been altered or
nodi fi ed and entered.

[42] By contrast, a request for costs, including the scale
and the anmount of costs, raises |legal issues collateral to the
mai n cause of action. Generally, costs are awarded to the
successful party and provide that party with partial or
substantial indemity for the expenses of the litigation, to be
paid by the unsuccessful party. In ny view, costs cannot fairly
be characterized as an elenment of the relief sought in the main
proceedi ng. Unlike other judicial relief, costs are not
conpensation for the injury (in the broad sense of that word)
giving rise to a proceeding in which damages or other nonetary
relief, is claimed. In many proceedi ngs no nonetary [ page665]
relief is clainmed. Thus, an award of costs is uniquely
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separable fromthe cause of action to be proved at trial, or by
way of application, or fromthe decision of an appellate court.

[43] It follows that a request for costs is unlike a notion
to alter, nodify or anend a judgnent within the contenplation
of Re Permanent |nvestnent. A request for costs does not inply
a change in the judgnment, but nerely seeks what is due because
of the judgnment. A decision on costs requires an inquiry
separate fromthe decision on the nerits, an inquiry that
cannot commence until one party has prevailed on the nerits.
This is nost obvious in a case such as this where the decision
on the merits follows the verdict of a jury. Thus, an
unresol ved issue of the costs of a proceeding at the tine the
proceeding is decided on its nerits does not prevent the
judgment on the nerits fromtaking effect and becom ng final
and appeal able fromthe date that it is rendered. Under rule
61.04(1), a notice of appeal nust be served within 30 days from
that date. The subsequent resolution of costs does not extend
the tinme for appealing the decision on nerits to when the court
has pronounced its costs judgnment, from which a separate appea
lies under s. 133(b) of the CIA It follows that the
appel l ants' notice of appeal was served out of tine.

[ 44] What energes fromthe foregoing analysis is that it is
the procedure by which a costs determnation is made that w |
determ ne whether the costs award is a separately appeal abl e
judgnent, or whether it is appeal able as an el enent of an
appeal on the nerits. In a proceedi ng where costs are
determ ned by the court at the conclusion of the hearing, and
where an appeal is taken fromthe nerits judgnent and | eave to
appeal costs is sought, as discussed in Murano v. Bank of
Montreal and provided for by rule 61.03.1(17), the request for
| eave to appeal nust be included in the notice of appeal as
part of the relief sought. Were costs are awarded in a
proceedi ng subsequent to the judgnent on the nerits, this is a
separately appeal abl e judgnent governed by s. 133(b) of the
CJA. If the party that has appealed the nerits judgnent al so
intends to appeal fromthe costs judgnent, as a practical
matter, as | have described in para. 15, that party should
anmend its notice of appeal fromthe nerits judgnent to add a
notion for | eave to appeal fromthe costs judgnment to enable
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t he panel hearing the nerits appeal to consider the costs
appeal as well. Such a case-by-case approach seens inevitable
gi ven the anmendnents to the Rules of Civil Procedure that
require the court to fix the costs of a proceeding. [page666]

Extension of tine to serve the plaintiffs' notice of appeal

[45] In response to the notion to quash their appeal, the
appel l ants neglected to request that the court exercise its
di scretion pursuant to rule 3.02(1) to extend the tine for
service of their notice of appeal in the event that we should
find that it was not served within the tine stipulated by rule
61.04(1). Wile the court was considering the nerits of the
nmotion to quash the appeal, it asked counsel to present witten
subm ssions on this issue. Having reviewed the subm ssions of
the parties, it is ny opinion that the tine to serve the notice
of appeal should be extended to April 23, 2002, the date on
which it was in fact served.

[46] On a nunber of occasions, this court has reviewed the
factors that it wll consider in the exercise of its discretion
under rule 3.02(1). Most recently, relying on Frey v. McDonal d
(1989), 33 C.P.C. (2d) 13 (Ont. C A ), Simons J. A referred to
the following factors in Kefeli v. Centennial College of Applied
Arts and Technol ogy, [2002] O J. No. 3023 (Quicklaw) (C A ) at
para. 14:

In determ ning whether to extend the tine for filing a
notice of appeal the court will generally consider whether
the appellant forned an intention to appeal wthin the
relevant tinme period, the length of the delay, any prejudice
to the respondent, and the nerits of the appeal. The general
rule that the appellant nmust have forned an intention to
appeal within the relevant time period and nust provide a
reasonabl e expl anation for any subsequent delay is subject to
a broader principle that an extension should be granted if
the justice of the case requires it.

[47] In an earlier case, Bratti v. Wabco Standard Trane Inc.
(c.o.b. Trane Canada) (1994), 25 CB.R (3d) 1 (Ont. C A)
at p. 3, Laskin J. A expressed the test sonewhat nore broadly:
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Wi | e appell ate courts have consi dered a nunber of
different factors in determ ning whether to grant |eave to
extend the tinme for appealing, the governing principle is
sinply whether the "justice of the case" requires that an
extension be given. See Frey v. McDonald (1989), 33 C. P.C
(2d) 13 (per Blair J.A).

In my view, this analysis inports an overriding objective on a
nmotion to extend the tinme to appeal, as reflected in rule
1.04(1), to deal with cases justly and if fairness demands, an
extension of tinme should be granted. See al so Duca Community
Credit Union Ltd. v. Govannoli (2001), 4 CP.C. (5th) 189
(Ont. C. A) per MacPherson J. A at p. 192.

[48] Although | confess that it is a close call, | am
persuaded that the appellants have satisfied the first two
factors referred to by Simmons J. A. As well, in ny view "the

justice of the case" requires that an extension of the tinme for
service of the notice of [page667] appeal should be granted.

Mor eover, the respondents have conceded that they have not been
prejudi ced by the appellants' delay in serving their notice of
appeal .

[49] As for the first two factors, | discern fromthe
correspondence between counsel for the appellants and CPEA that
t he appel l ants had al ways intended to appeal fromthe jury's
verdict dismssing their action. Their intention to appeal is
supported by their counsel's m staken beliefs that the tinme to
appeal fromthe nerits decision did not begin to run until the
trial judge delivered her costs decision and that a notice of
appeal could not be served until the formal judgnment had been
"finalized and dated". As | have explained in para. 5,
counsel for the parties have been unable to agree on the form
and content of the formal judgnent. Consistent with the
appel lants' intention to appeal fromthe nerits judgnent and
their counsel's belief that tine to appeal did not begin to run
until after the release of the trial judge's costs judgnent is
the service of their notice of appeal within two weeks of the
rel ease of the costs judgnent.
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[50] The failure to conply with rule 61.04(1) was certainly
not intentional. There is an explanation for the failure which,
even if it cannot be characterized as "good", is not
unreasonabl e and is one which ought to incline this court in
the relatively early days of the new costs reginme to be
generous, everything el se being equal.

[ 51] The "justice of the case" requires a consideration of
the nmerits of the appeal. It appears that this was a conpl ex
l[iability and catastrophic damage action which required four
weeks to be tried. The trial judge required al nost an entire
day to instruct the jury. In their notice of appeal, the
appellants allege that the trial judge nmade a nunber of
erroneous rulings in respect to evidentiary issues and that she
commtted several reversible errors in instructing the jury.

I ndeed, it is alleged that the trial judge further erred in
permtting the jury to comence deliberating before the
appel l ants' counsel had conpleted his objections to her
instructions and in accepting the jury's verdict before counsel
had conpl eted his objections. In the circunstances, | cannot
say that there is so little nerit in the appeal that the
appel l ants shoul d be denied their inportant right of appeal.

Resul t

[ 52] Al though the respondents are correct in submtting that
the appellants failed to serve their notice of appeal fromthe
dism ssal of their action within the 30 days stipulated by rule
61.04(1), consequent to my decision to extend the tine to serve
the notice of appeal to the date on which it was in fact served
| [page668] would dism ss the respondents' notion to quash the
appeal . As counsel have not had an opportunity to address the
costs of this notion, if the parties are unable to reach an
agreenent on costs, the appellants are to file witten
subm ssions within 14 days fromthe rel ease of these reasons
and the respondents are to file their respondi ng subm ssions
within ten days fromtheir receipt of the appellants
subm ssi ons.

[53] There is one final natter to address. In addition to
seeki ng an order quashing the appellants' appeal, the
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respondents Pentex and Bl ack seek an order permtting them"to
continue" their cross-appeal, served on May 1, 2002, fromthe
trial judge's costs judgnment. In the circunstances, it is
unnecessary to nmake such an order. As | explained in paras.
12-15, the respondents' costs cross-appeal is governed by s.
133(b) of the CJA and rule 61.03.1(1) and (18).

Order accordingly.
Not es
Note 1: The citation given for this case in the reasons of
Schroeder J. A is the citation for the result of the appeal.

The correct citation on the procedural issue is O Sullivan v.
Harty (1885), 13 S.C. R 431.
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