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Barristers and solicitors -- Professional conduct -- Duty to
court -- Solicitor instructed by client not to approve draft
order -- Solicitor obliged to approve order in absence of
| egitimate objection -- Refusal to approve anmounting to
contravention of Rules of Law Society of Upper Canada --

ol i gation not dispensed with by fact that solicitor no | onger
acting for client.

Judgnents and orders -- Settlenment of order -- Cient
instructing solicitor not to approve draft order -- Solicitor
obliged to approve order where there are no proper grounds upon
which to withhold approval -- Fact that solicitor no | onger
acting for client not relieving solicitor of obligation.

Were a client has given instructions to a solicitor not to
approve a draft order and there are no proper grounds upon
which to withhold such approval, the refusal of the solicitor
to approve the order contravenes the Rules of the Law Society
of Upper Canada. The fact that the solicitor has ceased to act
for the client does not relieve the solicitor of his obligation
to the court and other solicitors.
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Statutes referred to

Courts of Justice Act, 1984, S. O 1984, c. 11, s. 141 [am
1984, c. 64, s. 9]

Rul es and regul ations referred to

Rul es of Civil Procedure, O Reg. 560/84, Rules 45, 59, rules
57.07, 59.01, 59.02, 59.03 [am O Reg. 366/87, s. 12; am O
Reg. 364/89, s. 7(1)], 59.04 [am O Reg. 364/89, s. 7(2);
am O Reg. 711/89, ss. 56, 57]

Rul es of Professional Conduct (Law Society of Upper Canada),
Rul es 10, 14

RULI NG concerning the approval of a draft order.

J.P. Wllson, for plaintiff.

Hel der M Travassos, for defendants.

MASTER PEPPI ATT:-- On July 29, 1991 a notion in this action
seeking interi mpossession of a Mercedes-Benz notor vehicle
pursuant to Rule 45 of the Rules of Cvil Procedure, O Reg.
560/ 84, cane before me. Ms. WIIson appeared for the plaintiff,
movi ng party, and M. Charles Gastle appeared for the
def endants. Al so present was M. Paul Theodore, a personal
def endant and the president of the corporate defendant.

When the notion was called for hearing M. Gastle requested
an adjournnent. He informed ne that there had been a | oss of
confidence between his firmand the defendants and that a
nmoti on woul d shortly be brought for an order renmoving his firm
as solicitors of record for the defendants. His clients did not
wi sh himto argue the notion, but intended to retain new
solicitors. This was confirnmed by M. Theodore.

After hearing their subm ssions and the subm ssions of M.
W11 son, who opposed the granting of an adjournnment, | made an
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order adjourning the notion for two weeks subject to certain
terms, and | endorsed the record accordingly. I am now i nforned
that an appeal fromny order has been | aunched. The matter now
before ne does not relate to the nmerits of ny order.

Ms. WIIlson prepared a draft of ny order and sent it to M.
Gastle for approval. He has refused to approve the order and
accordingly, at Ms. WIllson's request, | granted an appoi nt nent
for Friday, August 2, 1991, to settle the order. At that tine
Ms. WIlson and M. Travassos attended before ne in ny
chanbers.

M. Travassos informed ne, as M. Gastle had previously
informed Ms. WIllson, that he had no fault to find with the
order as drafted by her. The refusal to approve it was based
upon two factors, first, that although they were stil
solicitors of record for the defendants they were not in fact
acting for them and secondly, that they had received M.
Theodore's specific instructions not to approve the order.
was not told why these instructions had been given but it was
confirmed to me that M. Theodore had been infornmed of what was
involved in the approval of an order and that he understood
t hat such approval did not prejudice any rights of appeal or
the right to contend in any appropriate forumthat the order
was wrong. Neverthel ess, he issued enphatic instructions which
the solicitors felt bound to follow

This raises two issues, the first being what is involved in
t he approval of an order and secondly, the rights and
obligations of solicitors in a situation such as this.

There appears to be no authority directly on point and there
i s no consensus of opinion anong those whom | have consult ed.
It is in the hopes of providing some authority which may be
approved or disapproved in due course that | amwiting these
reasons setting out ny views.

In certain circunstances the answer to the questions set out
above wi |l have cost consequences for parties and for
solicitors.
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The settling and signing of orders is governed by Rule 59 and
| set out the relevant parts of that rule:

59.01 An order is effective fromthe date on which it is
made, unless it provides otherw se.

59.02(1) An endorsenent of every order shall be made on the
appeal book, record, notice of notion or notice of
application by the court, judge or officer nmaking it, unless
the circunstances make it inpractical to do so.

(2) Were witten reasons are delivered,

(a) in an appellate court, an endorsenent is not
required,
(b) in any other court, the endorsenent may consist of a

reference to the reasons,

and a copy of the reasons shall be filed in the court file.

59.03(1) Any party affected by an order nay prepare a draft
of the formal order and send it to all other parties
represented at the hearing for approval of its form

(2) Approval of the formof an order that nerely di sm sses
a notion, proceeding or appeal, with or without costs, is not
required.

(3) An order shall be in Form59A (order), 59B (judgnent)
or 59C (order or certificate on appeal) and shall contain,

(a) the nane of the judge or officer who nade it;

(b) the date on which it was nmade; and

(c) arecital of the particulars necessary to understand
the order, including the date of the hearing, the parties who
were present or represented by counsel and those who were
not, and any undertaking nade by a party as a condition of
the order. [am O Reg. 366/87, s. 12]
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59.04(1) Every order shall be submtted in accordance with
subrules (4) and (8) for the signature of,

(4) Were all the parties represented at the hearing have
approved the formof the order, the party who prepared the
draft order shall,

(a) file the approval of all the parties represented at the
hearing, together with a copy of the order; and

(b) leave the order with the registrar for signing.

(5) Where approval of the formof an order is not required
under subrule 59.03(2), the party who prepared the draft
order shall leave it with the registrar for signing.

(6) Where the registrar is satisfied that the order is in
proper form he or she shall sign the order and return it to
the party who left it to be signed.

(7) Where the registrar is not satisfied that the order is
in proper form he or she shall return the order unsigned to
the party who left it to be signed and the party may,

(a) submt the order in proper formand, if required by the
registrar, file the approval of the parties to the order in
that form together with a copy of the order; or

(b) obtain an appointnent to have the order settled by the
court, judge or officer that made it and serve notice of the
appoi ntnent on all other parties who were represented at the
heari ng.

(8) Where approval is not received within a reasonabl e
time, a party nay obtain an appoi ntnent to have the order
settled by the registrar or, where the registrar considers it
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necessary, by the court, judge or officer that made it, and
noti ce of the appointnent shall be served on all other
parties who were represented at the hearing.

(9) In a case of urgency, the order may be settled and
signed by the court, judge or officer that nade it w thout
t he approval of any of the parties who were represented at
t he hearing.

(10) Where an objection is taken to the proposed form of
the order in the course of its settlenent before a registrar,
the registrar shall settle the order in the formhe or she
consi ders proper and the objecting party may obtain an
appointment with the court, judge or officer that made the
order to settle the part of the order to which objection has
been taken and serve notice of the appointnment on all other
parties who were represented at the hearing.

(13) Where an appointnment is not obtained under subrule
(10) or (11) within seven days after the registrar settles
the order, a party may require the registrar to sign the
order as settled by himor her.

(14) After an order has been settled under subrule (10) by
the judge or officer who made it, or under subrule (11) and
(12), the registrar shall sign it unless it was signed by
a judge or officer at the tinme it was settled.

The purpose of this procedure is to ensure, so far as humanly
possi bl e, that the formal order upon which an appellate court,
and ot her nenbers of the sanme court, sheriff, accountant, etc.,
w Il act accurately sets out the intention of the court which
pronounced the order as reflected in the endorsenent or the
reasons. It is inportant that this should be done so that al
concerned may know their rights, obligations and duties. It is
far nore than a nmere formality.

It wll be seen that raising an objection to a draft order or
refusing to approve it involves the person seeking to take out
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the order in additional tine and cost. In addition, since
courts and officers will not and should not, usually, act upon
an endorsenent but only upon a formal order signed, issued and
entered, delay may nullify the effect of rule 59.01.

The approval of orders is, therefore, one of the things which
is necessary in order to permt the court to function. It is
akin to being on tinme for a hearing. It is perhaps unnecessary
to say that if there is legitimte objection to the formof the
draft order it is quite proper to pursue the objection through
the process laid out by the rules. However, to refuse approval,
or to raise specious or frivolous objections in order to gain a
col |l ateral advantage, such as delay, or sinply to cause
addi tional trouble and expense to the other side is an abuse of
process.

| should make it clear that, as | have nentioned above,
approval of a draft order is only an agreenent that that is
what the court ordered. It is not, in the slightest degree, a
concession that the order was right, or that the court had
jurisdiction, or an agreenent not to appeal. It is purely an
adm ni strative act for the purpose of permtting the court
systemto function

In what | have said above | have drawn no distinction between
the counsel and the client. However, in the circunstances which
obtain here, the issue is the duty of counsel where the client
has given instructions not to approve the order, and there are
no proper grounds upon which to wi thhold such approval and it
is to that issue which | now turn.

It is well to start with the general well settled proposition
that a solicitor is the agent of his/her client and nust, |ike
any other agent, follow the principal's instructions. This is,
however, subject to the exception that those instructions nust
be lawful. It is no defence for an agent who has commtted a
tort or crimnal offence to say that it was commtted upon the
instructions of the principal.

Menbers of the bar are subject to particular constraints
arising fromtheir position as officers of the court. The Rul es
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of Professional Conduct of the Law Society of Upper Canada are
of great assistance, and shed light upon the matter before ne.
There are two specific rules to which | refer.

Rul e 10

When acting as an advocate the lawer, while treating the
tribunal with courtesy and respect, nmust represent the client
resolutely and honourably within the limts of the | aw.

Comment ary

2. The lawer has a duty to the client to raise fearlessly
every issue, advance every argunent, and ask every question,
however distasteful, which the awer thinks will help the
client's case and to endeavour to obtain for the client the
benefit of every renedy and defence authorized by |law. The
| awyer nust discharge this duty by fair and honourabl e neans,
wi thout illegality and in a manner consistent with the
| awer's duty to treat the tribunal with candour, fairness,
courtesy and respect.

The | awer nust not, for exanple:
(a) abuse the process of the tribunal by instituting or
prosecuting proceedi ngs which, although |egal in thenselves,

are clearly notivated by nalice on the part of the client and
are brought solely for the purpose of injuring the other

party;

(b) knowi ngly assist or permt the client to do anything
whi ch the | awer considers to be di shonest or di shonourabl e;

Rul e 14

The | awyer's conduct towards other |awers should be
characterized by courtesy and good faith.

Comment ary

1. Public interest demands that nmatters entrusted to a
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| awyer be dealt with effectively and expeditiously, and fair
and courteous dealing on the part of each | awer engaged in a
matter will contribute materially to this end. The | awer who
behaves ot herwi se does a disservice to the client, and
neglect of the Rule will inpair the ability of |lawers to
performtheir function properly.

2. Any ill feeling which may exist or be engendered between
clients, particularly during litigation, should never be
allowed to influence lawers in their conduct and deneanour
toward each other or the parties. The presence of personal
aninosity between | awers involved in a natter may cause
their judgnent to be clouded by enotional factors and hinder
the proper resolution of the matter. Personal remarks or
personal | y abusive tactics interfere with the orderly
adm nistration of justice and have no place in our |egal
system

4. The | awyer should avoid sharp practice, and shoul d not
t ake advantage of or act w thout fair warning upon slips,
irregularities or m stakes on the part of other |awers not
going to the nerits or involving the sacrifice of the
client's rights.

[ Foot notes om tted]

In ny view, the refusal to approve a draft order to which
there i s no genui ne objection contravenes those rul es.

Does the fact that a solicitor has ceased to act for the
client alter these obligations? In ny opinion, it does not.

The obligation to approve an order, to which there is no
legitimate objection, is owed to the court and to the other
solicitors as well as to the client. Ceasing to act for the

client does not relieve the solicitor of the obligations to the

court and other solicitors. It may not rel ease the obligations
owed to the client in this respect. If the order is not
approved by the solicitor who appeared on the notion, a
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succeeding solicitor may well say that he cannot give approval
as he was not present on the notion or there may be no
succeeding solicitor. There is, therefore, a breakdown in the
court process resulting in unnecessary delay and expense. It is
the duty of solicitors to avoid this if possible, and it can
hardly be said that the brief anount of time and effort
required to consider a draft order, endorse the approval upon
it and return it to the solicitor who has drafted it is an

unr easonabl e burden upon a solicitor

It should hardly be necessary to add that at a tinme when the
court systemis under attack from many quarters, including
t hose who shoul d know better, it is short-sighted for nmenbers
of the | egal profession to provide ammunition for their
enem es.

In dealing with the costs consequences of such conduct the
applicable rule of civil procedure is rule 57.07:

57.07(1) Where a solicitor for a party has caused costs to
be incurred w thout reasonabl e cause or to be wasted by undue
del ay, negligence or other default, the court may make an
order,

(a) disallow ng costs between the solicitor and client or
directing the solicitor to repay to the client noney paid on
account of costs;

(b) directing the solicitor to reinburse the client for any
costs that the client had been ordered to pay to any other
party; and

(c) requiring the solicitor personally to pay the costs of
any party.

(2) An order under subrule (1) may be nmade by the court on
its own initiative or on the notion of any party to the
proceedi ng, but no such order shall be made unless the
solicitor is given a reasonable opportunity to make
representations to the court.
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(3) The court may direct that notice of an order against a
solicitor under subrule (1) be given to the client in the
manner specified in the order.

| have reviewed the cases decided under that rule and under
s. 141 [am 1984, c. 64, s. 9] of the Courts of Justice Act,
1984, S.O 1984, c. 11, and those relating to the inherent
jurisdiction of the court to control its own officers through
an award of costs against them It appears to ne that an
inportant factor in those cases is the good faith of the
solicitors in question and whether their actions were
reasonable. | have no doubt that the solicitors for the
def endants have acted entirely in good faith. I am satisfied
that they did their best to have their client act reasonably
and that, after careful consideration, they cane to the
conclusion that they were bound to follow his instructions.

In that latter respect, | think that they were wong but that
is not nearly enough to justify an order for costs against them
personal ly. Before a solicitor, acting in good faith, can be
ordered to pay costs personally, he or she nust be guilty of
out rageous conduct or inconpetence anounting to outrageous
conduct. That is far fromthe case here, particularly in view
of the fact that, as | have nentioned earlier, there is no
authority on the point and opinion is divided. It may be that
if this judgnment conmes to the attention of the bar it wll no
| onger be possible to say that there was an honest belief that
the client's instructions nmust be followed in these
ci rcunst ances.

| therefore award costs of the settlenent of the order
agai nst the defendants but not against their solicitors.

Order accordingly.
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